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DR. DUPRE: It is now 19:15, and we have been as vou 
Know, scheduled to grect the return of Dr. “Paul “otin, to Continue 
his testimony here. The events that laid the ground work for Pr. 
ROtIn®’s reappearance took solace on duly 23rd or last surmer, and 
quite specifically, they are well outlined for the record in volume 
Zures) Of the transcript, at pages 50> to 79. 

THELe: Was OG COlUrse at that tine, a simaly voluntary 
uncer taking bY DEs  KOtAn tO Leturn wiere, arising OutLsOn certain 
10 lines of cucstioning that were develoned, and are exnlained in the 
coanscript, andirt isa matter or soma sulsecient “Aiscuss.ons and 
negotiations, that “caused tie Commission to fis this morning, 
henriuary the 19th, fon Ur. .oLin. o mCcturi. 

he Chink Ll Can ioveca ec itu asa fact thats (re orin 
is not with us this morning, and may I now mlease ask the 
io Commission's counsel) Mr. Taskin, 2h Ne “ould Beso ‘kind as to olace 
cn ce record, Hrs account, of the discussions with Dr. Kebiny oan 
or with others that caused us to schedule 1915 “this morning for 
Dre, KOtan, Ss Lelurn:. 

piensa Sicirte 

Mie (UAOAE Neale YOU mr. (ovaLrman,. ii er harmioy. 
= to do that. Just to put the matter hack in wversnective, and vou 


have indicated generally how this arose, we will all recall of 


course that Dr. Kotin was called as a witness by the AIN, and his 
testimony Was lead by". Warren on “uly 22nd and 20rd during our 
expert testimony on health effects and measurement, and it was at 

95| the time when certain cross-examination was directed to Pr. Kotin 
on other matters, that we adjourned, and adjourned on certain 
understandings. 

I ‘think “two things are imnortant from the transcrinot 
from July 23rd, and I wont) take a rot - of the Cormission's time t6 
go through 1t, but vl thinkethne tirst thing tats important 15 tiie 

30} conditions under which Dr. Kotin said he would return, and if I 


might just take a few moments just to read a couple of hrief nassages, 
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page 69, 


Said, 
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MR. ILASKIN siritonte 4, \nanessatdaf irsteofha ll /.:at 


MT \7oOude Blake to come back, hut with a Jotms- 
Manville attorney at my side. I do this with really 
no’ great.feeling,of \sacrifice,* because, it's! creat 
EO comes Vaciz) to, foronto. Tit" ssaccqreatrplace 

And he went on on page 70, ended un hv saving, 
Plethink thats about as’ farias I dare coe in lage 
Ofewhat* lr. Warren. has brought-un.s 21 tial lbhe 
delighted to come, and I will come as senior vice 
president of Johns-"fanville, and that should 
immediately remove many of the caveats that have 
been uttered today." 


Then ate pager Sa Ofe thate transcriotjn ryt moting aqain 


Vanda Ilewould: ber glade to.return) if the. Conmission is 
Kinds enoughsto invite’ meytoyreturnhss tithvceunseks 
with the full understanding that the rules of the 
Commission make it nroper for anvbody in the 
audience to ask me auestions." 

Ands theny lired MeCombies nutuay cuestiont to Min, 

' Cane dirask wand: 1. just aske onel question, and that 
ign whether Orsnote Dr. Kotine isp aware ofsithe fact 
that this will be accepted by hiis leqal counsel in 
Denver,.Onerofmour concerns: ispthat he) be.advised 
against returning.” 

And the witness said, 

“T) Cane iquanantees your levideds returns) deaconlty wade on 
water.om ishadds ceturme Dut seriouslvss Gen bertack, 
and I don't know how to state it more emnhatically." 
And as ir. McCombie asked, 


"So you will undertake nersonally to he hack as a 
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ik. LASKIN (Cont'd.) nersonal undertakina." 
And the witness, 
5 oie] Vehaesbaciw. § 

And then the one matter that vou cleared up ltr. 
Chairman, was the fact that it appeared that after August 3lst, he 
would no longer be associated formally with Johns-Manville, and at 
the Lottom of page 74, you asked him just in terms of the noint 
that he had raised, 

3 VYour*offer sto Cone Witimayecounsell to Arotect 
enat Side of “the situation FS GneéeVthat volds@atitarwugiust™slst?" 

And the witness said, 

“Ghats correct +! 

SOs thatrvcertailnly "as tof duly enea2sran this 
15 Commission was under the impression that he would undertale to 
reappear; and the only condition of "His reaynnéarance would Ve that 
he*would have his own counsel from Johns-Manville at his side. 

Fne?second moint enat' Siot Ssome Vsiani fieGance "Grom 
warty the -23rdVappearsratpages76 of the transéript,wandvitattraallv 
relates to the Commission's own proceedings, and there in the 
20} second paragraph, you said Mr. Chairman, 

“Just ene*point Yat othe moment toMsetble tie 
possibility of Pr. “Kotin"s réturn) the Conmission®tales thistoftar 
as tabled. The Commission of course, will reserve to itself the 
decision as to when and under what circumstances, and at what time, 


bre’ Kotin “would *heVinvited?tolréturn, “sutvas usualy will) be guided 
25 


by the discussions with the parties in terms of the appronvriateness 
orthe timing, and*so%on?“ 

Vell *that process%6* course t66)2 place@ late Vast 
fall, and as a result of certain tentative discussions with the 
parties, and more particularly with the Commission, we determined, 
3o0| at least initially, to hold a schedule of hearings this week, and 


one of the matters we hoped to do was to complete Dr. Kotin's 
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MR. LASKINe (Cont"d.) testimony, anditindeed, you 
then instructed the staff, including myself and Miss Kahn, to see 
if we could arrange Dr. Kotin's testimony. 

I called Tim Hardy to see if I could do nrecisely 
that, and Iir. Hardy fairly advised me that that was a matter on 
which I should deal directly with Dr. Kotin, and with his counsel 
at Johns-Manville. 

I then asked Linda Kahn to get) in touch with Pr. 
Kotin's secretary. She did during the months of Movemher and 
December of last year, and as a result of that, reached an 
agreement and understanding that Dr. Kotin would come, and would 
complete his testimony today, Triday February the 19th. 

The message I received from Linda Kahn was that I 
was to call Mr. Markeson, who I understood to he counsel at Johns 
Manville. I was to call him in the new year to discuss the around 
PFULeSelore Dre skotinis: abtendancesnas atawais Put. toames 

I called Mr. Markeson on January the 12th, and for 
the first time, it was indicated to me, a nossibility that Dr. 
Kotin would not come. 

Mr. tlarkeson expressed some regret to me that Dr. 
Kotin had made the undertaking that he made on Jimlys tineseerd, but 
he went on to say that-his words were, he was ninety to ninety-five 
percent certain to come. What he requested from me was that I 
advise him and Dr. Kotin of the auestions the Commission was 
interested in asking Dr. Kotin on February the 19th. 

I indicated to Mr. Markeson that as counsel; I 
couldn't tell him in great detail, and list for him every auestion 
that I proposed to ask Dr. Kotin, and indeed even if I could do 
that, I wouldn’t»feeluboundsbysit. But Iidid say tonhimjeas I've 
indicated to all of our other witnesses, that I would advise iim 
of the areas the commission was interested in hearing him on. 


I made it clear to him that I couldn't give him anv 
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MR. LASKIN: (Cont'd.) assurance, or indeed any 
commitment to advise him of any questioning that any of the other 
5} parties may wish to question on. 

Mr. Markeson appeared content at that stage with 
simply knowing what the Commission was interested in. He did express 
to me his overriding concern, which was that Johns-Manville was a 
defendant in a very substantial number of lavsuits in the United 
States. Dr. Kotin was a witness on behalf of the cornoration in 
ae many of those lawsuits, and hence the concern apparently about his 
giving testimony here before this Commission. 

Buclaselesatd, Wat geast onycanuarvethe B2thgri£ 
seemed to me I had a reasonable assurance that Pr. Kotin was coming, 
and accordingly, I asked Linda Kahn to send out newsletters, which 
45| We Sent out, and indicated his appearance. 

I called Mr. I'arkeson last week, last Wednesday I 
believe, Tebruary llth (sic) and told him that the areas of 
interest the Commission had, at least from ny point of view, and 
without in any way intending to constrain the Commissioners, was 
threefold. 

20 Number one, standards setting, on which Dr. Xotin 
had written several publications; secondly, the anti smoking 
programmes, or the smoking cessation programmes at Johns-Nanville; 
and thirdly, some evidence on what Dr. Kotin perceived to he the 
proper and appropriate role of a corporate. officer of health, which 


a5 


indeed was one of the articles,that he» had) vublished, and in fact 


25 
had submitted to us as part of his vublication list, when he 


testified in July of 1981. 
lir. MNarkeson again exvressed his concern over 
pending litigation, indicated that the first two areas were of no 
problem,;ebutvthe thirdvareay £henrolenctlascornorate officer of 
30) health, gave him some problems, hecause anvvarently there is some 


litigation on precisely that issue, at least in one of the states 
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MRe LASHES, (Cont ds) inetheetnited States. 

The matter was left on that basis, and Mr. Markeson 
said he would tell me the following day, or the following two days 
whether Dr. Kotin would be comina. 

I, as it turned out, had a hearing out of town, and 
I asked Linda Kahn to follow the matter up with Mr. Marlkeson. She 
did so, and she was told that he was not coming, and as I 
understand it, and@this sistmyGinformatiion from hindapthe was "not 
coming, number one, because he didn't have a letter in writing, 
outlining the Commission's interest - areas of interest and I can 
tell you guite candidly there was never any discussion as far as 
I can recollect, ‘of any letter being ‘Given. 

He certainly had, ‘orally, what we wanted. 

Number two, he didn't have any information fron 
the other parties as to what lines of questioning they were 
interested in, and certainly that was never - any assurance that I 
gave him, indeed I couldn't give him that assurance, and wouldn't 
even if I could. It doesn't seem to me to he an anprorriate 
function of Commission counsel. 

And finally, Mr. Markeson told me in anv event, that 
now Dr. Kotin had another commitment for February the 19th, which he 
couldn, c breaks. 

EC*was at that point *thatir. SReis became Vinvolved 
im the matter, and@hithinksit¢fair toteay Shae wreieiraiia Hac 
genuinely, and I believe fairly and honestly tried to straiqhten 
matters out as between the Commission and Johns-Manville, and 
myself. 

He advised me it had been a misunderstanding, that 
Dr. Kotin would indeed come, and that we would hefore the hearing 
today, receive a letter from Johns-—Manville. 

We have received the letter. It was given to us 


yesterday. It's dated February 16th, and with your permission !lr. 
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MR. LASKIN:  (Cont'd.)  Chairman;z.lothinkeitashoutda 
go into the record, and I'd like to read it into the record. 
5 DR. DUPRE: -Please do, counsel. 
MR. LASKIN: It states as follows. 


/eentlemensweunfortunatelv; idueito.a misunderstanding 


anobneracommi tmenty foresrebruaryel9> 1962: nandewill 
not be able to he present at the Ontario Poyal 

be Commission Hearings set for that date. We reqret anv 
inconvenience this may cause the Commission, and 
wouldsaskxthat Drei Kotinsatestinonyahbe 

rescheduled for a mutually convenient future date. 


AS Was pointed out to the Commission during Nr. 


15 Kotin's earlier particivation in the hearings, some 
of the lines of cuestioning heing pursued involve 
subjects which may be highlv relevant to current 
asbestos litigation “in-the United States. To 
assistein assuringdthat DrseXotinuwil Lpbe tasked 
(Reporter's note: This should have been read as, 


20 "Dr. Kotin will be able") to resnond to as many 


| in communications, Dr. Paul Notin has scheduled 
questions as possible, we would ask that the 

| Commission counsel request that the varties with 
Standing, submit in advance, the auestions thev 

| wisn to ask of Dr. Kotin. With quidance of counsel, 


a Dr. Kotin will review the auestions, and identifv 


for the Commission, those areas of questioning 


which are-in conflict swith .U.S. litigation;vand if 
necessary, provide exnlanations to the Commission 
| counsel and the other narties, as to why these 
questions cannot he answered in the context of 
| 30 your hearings. 


We realize this request deviates from the normal 
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MR. LASKIN: (Cont'd.) Commission procedures, hut 
as you are well aware, Johns-‘fanville 
5 is involved in a vast number of lawsuits in the 
United States} and’ Dr.’ Kotin® participates! as a 
witness in much of this litigation. We 
appreciate your understanding of the situation, and 
your, cooperation Wn rescheduling? Dri<Kotin . Tt te 
would be of any assistance to have Dr. Kotin 
M3 respond “in writing-to-any cuestions of the 
Commission prior’ to-his returm hefore! the 
Conmission, he would be’ glad to’ do'so.” 


And the letter is siqned, Janes F. Peis. 


Which leaves me Mr. Chairman to speak only for 
ig| Myself, with two concerns. 
wumber one, whether of course te still-wish Ory 
Kotin at this stage, is"at least in mv”"resneéctful submission, 


something that is very much ‘in the Commission's’ discretion, ‘as vou 


ON ee Ee ee Ce TO OTE SS OE—Ee 


in my submission properly indicated way hack on July the 23rd, 
although’ certainly i would impose ‘the ‘Commission to™hear and i'm 
20/ certain you will, other pvartie's submissions on that question. 
pecondly ,/"1i Dr. kotin should™@return, etseens to 
me, the conditions if any under which he comes, are o€ importance, 


noe tne least of which, important to vthe integrity, of ithe 


Commission's proceedings. And while in my submission, there mav not 


OC OR ORE 


= be any objection to asking the parties if they are prepared to 
disclose in advance what areas of questioning they wish to pursue, 
| as Commission counsel, I cannot recommend to vou that we aqree to 
that, as being a situation where the witness will only come if he 
| receives a positive resnonse from the narties. 
My submission’to you 15/"that “lf we are’ going to 
| 30] entertain the prospects of Dr. Kotin's future return, it should he 


clear that we have a clear commitment that he is coming, without 


ee EE 
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MP. LASKIN: (Cont'd.) anv conditions, other than 
the one that he originally annunciated, and that is that he he 
5} entitled to have his own counsel, who presumably would he there ta 
object to any question that he or she felt was improper or 
irrelevant, following which this Commission could rule on those 
questions. 
In my respectful submission, he shouldn't be given 
any different treatment than any other witness that we have had 
19 before this Commission, or indeed that we intend to have. 
So that's my account of what has EsxansSPsRed ns 
Chairman, and my submissions to vou. You Mayawish tosheara fromemMr: 
Hardy, and from the other parties on this cuestion. 
DR. DUPPE: Thank you very much counsel, !cth for 
45, YOU very detailed account, and for the submission that you have 
made. 


= 


It may be approrriate perhans at this time, to take 
a ten minute break, so that counsel for any of the other parties 
may if they wish to reflect on any of this, nrenare to aive the 
Commission the benefit of their own observations, and submissions, 


20; if any. 


Shall we break until say a cuarter to eleven? 
THE aLNOULRY (RECESSED 


THE INQUIRY RESUMED 


DR. DUPRE: Well, we are now reconvened, and the 


25 4 , ; ‘es 
Commission 1s prepared to hear the opinion and/or submission of any 


of the parties, in whichever order they wish to vroceed. 
MR a vHARDY: «Mu. -Ghaiyvman, 
DR. DUPRE: You wish to begin? 
iiR. HARDY: Please, I think it might help clarify 
30} Matters, and therefore make the whole discussion here, go nuch more 


smoothly. Mr. Reis would like to clarify one matter with respect to 
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Hk HARDY s (Cont d.) sintcerpretation cf his *letter, 
Tf you would be so kind as to let him sneak, I think he could do 
Seecnat in 4a minute or so; 
DR. DUPRE: Do you wish to examine Tir. Peis on 
this matter, counsel? Should I ask “Ir. Peis to return here asa 
witness? 
MR. HARDY: I don't wish necessarily to examine him. 
10 ; ; i 
DR DUPED SaacGete nels, given the seriousness of the 
matter, could I invite you nlease, to return to the witness' chair? 
MISS JOLLEY: Mr. Chairman, on the understanding that 
we would be able to cross-examine the witness on his statement, and 
Onmer things? 
15 DR. "DUPRE: Well) “certainly on his statement, Miss 
Jolley. Where other things are concerned, the annpronriateness of 
questions on such other things are matters on which I'n nrenared 
tO Prue: 
Mh. FHARDY sis BP indicated, Mrs ears would lite to 


just clarify one issue with respect to understanding the letter. 


| 

| 

| 

| 

! 

| He has a statement to male, which he will make. 

| 

| 

| 

| 20 DR. DUP RES “Tiank=vou Mr. Reis.) remind vou of 
course now, that I still consider you here in your canacity of a 

witness, and accordingly consider vou on vour oath. 
IMR. REIS EXAMINATION-IN-CHIEP 

| THE WITNESS: The only further clarification TF would 
like to make, I gather from the wav the letter twas read, and “some 

o of the statements that have been made, that there's a feeling that 
| some of the statements, or the requests put in the letter are 
prerequisites for Dr. Kotin's return, and that is not the case. 
| The "wequesteior *clarification, ‘and for qucstions is 
not a prerequisite for his return. Ne will return. The request was 


| 30! made in order to enahle him, and counsel with HLM. cOrbe abverto 
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respond to as many of the questions as he nosSiblv can. 
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Peis cr-ex 


HR pREtS ee (Cond. ea that a the. Only. noimteal 


Honid iike to clarify. 


DR. DUPRE:.DO you have any questions. to nut to ?'r. 


res at this tine? 


MR asHARDY¢s Mout 'reeChairman., 


ole) interac 


DR. DUPRE: Are there any other questions. 


HR. STARKMAN: Yes, I have some questions. 


DIRS IDOE WIe hey Sreswelbalettal. 
CROSS PSNI, istic Hhihees “lanheaceanil 


Owelite ReliSyelanotice that, you Sianed this letter. 


I also notice that there's no indication of who typed it, and of 


where was it tyned. 
A. Lt vas. typed. in..benver:. 
MO. It was typed in Denver? 
Mee weSs 


Ose Are -Enesce your words, orvwere, they provided to 


you by someone else? 


Meatniosesaresoasically my words, and reviewed, and 


some minor changes made by legal counsel. 


Ojmand. Enate would be. ir. Markeson2 


A That ieulic.. Wdarkeson, veasi..y 
Q 


- 'Cos I understand what you're savina is, that 


Dre kOtin will return. 
ee Mes 


Q. That's what you're saying. 


return today in your understanding? 
A. My feeling is that it was 


ing, that Mr. Markeson had identified to Mr. 


why. couldn twhe 


a simvole misunderstand- 


Maskin, that. ve 


expected, or were requesting something in writing, and as a 


guideline for Dr. Kotin, and not having received that, Dr. Kotin 


made another commitment on his own, nart of it hy asking me, "Had 


we received a written response?" and I said, 
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A. (Cont'd.) that that was an indication that he 
would not be returning at this point in time. 

Q. Do you know what that other commitment is? 

ive “Yes. 

Q. Where is! Dr. eKkotin’ today? 

A. Dr. Kotin is in Denver, and he is a member of 
an organization called The Colorado Commission for Higher Education, 
and they are meeting today. 

Q. Does Dr. Kotin have any involvement with Johns- 
Manville at this point in time? 

A. Yes he does. 

). What is his rosition there now? 

A. Ne 1s on a consulting basis. The MAJOLLEY Of tie 
time is spent in working with the leqal department, in chellitication. 
However, he is also available for consultative services to the 
Health Safety Environment Derartment on medical issues. 

2. Well, can you explain what - if Dr. Kotin were 
returning, when will he return? 

DR. DUPRE: I think I would have to answer that 
question, Mr. Starkman. If he were to return, he would return in 
accordance with the Commission's procedure, which reserves to the 
Commission, the issuing of an invitation, and the times for which 
invitations are issued. 

MR. STARKMAN: Yes. I think mv concern "Mr. Chairman, 
is that I was not involved in this nrocess. I understand that that 
was in fact the procedure that was followed to arrange for Dr. 
sotin's return on this date, and nevertheless, despite the following 
of those procedures, there's been some Mix-up, where Dr. Kotin is 
not here, and I'm trying to determine how we are going to! avoid 
that sort of mix-up again, and that's why I ask the question. 

I'm really asking for a commitment from the director 
of Asbestos Policy at Johns-Manville Corporation, who I quess 


7540-1171 


combiomno ‘secIe aery see ie to 


a 

4 FL i) pre wate eb Pri 
re 

y Aa eee met ie te eee st RESO,» ys 


reel Th witighl ve? We Pee tility Ghasesea all 


* 2aeb ‘es in BP 

fwon evelad aeledege ei ee Tn oe ed . 

we Bo pit of vere Gmiionads: 6 wh ez) om amen fi, ki 

| | We ee ee ae 9 on 

édlwered, ade atdatioa ent | 

O22 Peo b been 9  snenseews fas umneENT 

“tf «a i } iloue 26%! aed snr oo 
NRE A tee 


* 
° 


‘ ryt) ~* > is 2 ‘tifre Ta aan (en A. ekpgenin) aia. 
SLi ant: Wes. GS DNR RE ree TO ee pnd 
| Mi 


t ' F 
et cle oe: wat aes | ps) Ae s2naer ysis awit aaa ‘Be aha Ton va 
9 

a 1 awit : bs > » Me = oe af wivla 

» i , Py a us 

* t ?* ay 5 a) P ae. 5 aby een “or a4 
“5 
Segoe «A Bree \aOSM EN) See ase 
! ¢ : ps 4 mi Ne ; : J os 
nove od 2iow Ans oe Scul eobrirecen oa rats 
» 


wis ‘eo kaaeup ah stad 8 ey "tees 1s ies 
>) Sag a: Gaye enti) Sane j& A097 peal 


wt aa , Views ia 
Py i ah 1 ar eso nuery eid; 


| 


MR. (STARKMAN Sa(Contids)) Inethe course of his 
j duties, also handles matters such as the nonattendance of nersons 
who are consultants to Johns-Manville at various nNearings; ana i'm 
| asking for a commitment from him, as to when it is that Dr. “otin 
will return. Will he return on a date set Dy EhistConmmissivone 
| THE WITNESS: And that is mutually agreeable to hin, 
I think. I don't know anv other way to nut it. If the Comnission 
sets a date that he already has a commitment on, he is involved in 
| i many outside activities as well, and if for some reason he cannot 
change that commitment, I just don't know any other way to annroach 
| apguestion like that. 
MR STARKHAN: -O% Iowould indicate that it would 
| be impossible for myself to provide the questions that I wish to 
15| aSk Dr. Kotin prior to his appearance. 
A. Souny? 
Q. IDimoindicating “to wou that it's inndssible for 
myself to provide the questions to Dr. Kotin, vrior to his 
appearance at this hearing. Now does that cause vou anvrarervcu liye 
A. It does not cause me any difficulty, no. 
| 20 Ol yoo even; according to vour belie® than, even 
without the provision of those cuestions, Dr. Kotin will return: 
Ne That 1s sthe pointslthavetsaidst vee. 
MR. STARKNAN: I have no further auestions. 
| MR. MCCOMBIE: If I could just ask a counle of 
| 
| 
| 
| 


cS 


questions of the witness. 


25 
CROSS-EXAMINATION BY MR. MCCOMBIE 


Q. Mr. Starkman asked you what Dr. Motin's nresent 
function was with Johns-Manville, and you indicated he was a 
consultant mainly with the legal branch, dealing with the litiaqation 
suits. fs tthat correct? 


30 DK aesis 


Q. I'm just curious. When Dr. Kotin was here, in the 
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O. (Cont'd) isummer,@hemwas at,thatetimersan 
employee of - I believe a senior vice-president of Johns-Manville. 

MeThatyis correct: 

Q. Can you give us some kind of idea what the 
difference is between his present functions for Johns-Manville, and 
his former functions, when he was a direct eamn 1lovv2e? 

AYiHe hastnoiresponsibility for theradministration 
of the Health Safety Environment Nenartment on a daily hasis. He 
nas no direct policy-making responsibilities as a member of the 
corporatelstructure: 

Q. I see. But my understanding is, that he has heen 
involved in a lot of the litigation that has been qoinag on in the 
States for certainly, ‘prior! tov! \believeycit’was August: 3lstethat 
he resigned his position. 

AsnYes;.yess 

Q. So he's doing an awful lot of the same things 
now, that he was doing prior to August 3lst. 

Aw Right. 

Q. Without the resnonsihbilitv of heina a cornorate 
director: 

A. wihataisncornect, 

Q. Now this misunderstanding that you indicate in 
your letter to «the Commission;siia ‘misunderstanding®in 
communications; I'm just wondering if you can clarify that, 
because certainly, the transcripttthat wasmreadiagain* into the 
record today, and makes it pretty clear to us that there didn't 
seem to be any kind of misunderstanding whatsoever. Dr. Kotin made 
a very firm commitment, and I thank Mr. Laskin for quoting me in 
this, and I want to assure the Commission there was no prescience 
ateall. “ltiwas, I thinkprjusttiuck, “butvehat we in fact asked the 
question whether he would be guided by legal counsel, and he made 


a personal commitment to return, and then further, on the following 
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Qe. (Cont “day page fon page 74, in response to 4 
question from iiss Jolley, he indicated that he would, (and I 
assume that this™is "a typo inv here), helisays, “I will ask’, and 1 
would assume that means answer, "Any and every question that I am 
not proscriked from answering by my attorney". 

oO Clearly he was Dr. hOtinwhimsell. was villing to 
return. I'm wondering what has haprened in Denver or elsewhere, 
between the date that this took place, and February 16, 1982, when 
this letter was written, and what the misunderstanding was," and 
who's misunderstanding - whether it was Dr. Kotin that had 
misunderstood something, or whether it was neonle in the Johns- 
Manville legal department, or who exactly misunderstood what. 

AS I don know ii vou ever fend out= the’ complete 
answer to a misunderstanding. I have tried to narrow it, down in | 
my Own mind. I think Mr. Laskin described the situation very fairly. 

As I can narrow it down, the misunderstanding came 
in the January 12th conversation between Mr. Markeson in our leqal 
department, and Mr. Laskin. 


The other part of tive’ misunderstanding tha] tink 


is’ a fault on my part” or anyone ‘else*involved’ in anything = Gtitas “xr. 


Markeson who said we did not follow up that conversation with 
something in writing, and that would have avoided what annarently 
was a misunderstanding in communications hetween those two 
gentlemen. 

Q. Canvl ask one’ thing to*makcewit extreneal clear? 
We've been told that Dr. Kotin has another enaagement todav in 
Denver, I believe you said. 

KX. Yes. 

O. Ve Uncerstandung 1S, that tuat ia not. the: major 
reason that he is not here with us today. 

A. It becomes — no, that’ becomes the only “reason. 


He has made a commitment as of a week ago Monday, to attend this 
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. (Cont"de Mother meeting. 


A 
Q. He made a commitment a weel: ago “londay? 
A 
Q 


5 - Monday. 
O. And Mr. Laskin had talked, to. his. office in mia 
MAN UIA: Gun J licen 1 S: -date.. 
A wites. 
QO. So he made a commitment for this date in the 
Ep nnowledge that he had been asked to annear here in Toronto. 


A. He had made a commitment with an understanding 
that no response, no written response had come with the questions, 
and that there would probably be some delay because of problems in 
the whole process. 

Q. Well, my concern.is that. we seem t- *e dealina 
45; Dere with, when we dealt with the witness in the summer, we were 
dealing with his personal undertaking, and since that time, he has 
left the employ of Johns-lManville, although he's still a consultant, 
and all of a sudden, there seems to be some legal neople that have 
got involved, and you indicate that there are discussions with ‘ir. 
MNarkeson, and I gather - my feeling is that it was "'r. Mariesons:, 
20! and other people in the legal department - their suggestion that 
this, be, required, -— that, this list..of questionsihe required, ‘cos 
certainly Dr. Kotin indicated to us that he didn't require a list 
Of questions prior to uwreturning. 

A. No, they are fully aware of the fact that the 
Commission cannot require these questions. If it was their Ghoice, 


25 
they would say, if the Commission has the power, have the 


Commission require those questions. But it was exnlained very 
clearly that the Commission does not have the power to recuest this 
of any of the parties with standing. 

Therefore, it was set up as a way of Lene eh ere Lee, 
30} enable Dr. Kotin and the counsel who returns with him, to.ailow. him 


to respond as freely as he possibly can, having given forethought, 


a 
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A. (Cont'd.) as much forethought as they possibly 
could, to‘each of. thet areasvor cuestioning. 

Now if the choice is not to do this, Pr. Xotin has 
made a commitment to return, and I nave heen assured by him, that 
he will return. I can assure you that there is no obstacle within 
the corporation that is telling him, "Do not return", under anv 
penalty, or without any penalty, and the vrohlem now is to 
reschedule a date that is mutually convenient, and some wav, if 
anyone is interested in doing it, come up with a wav of anahbling 
him to be as onen as he possibly can, without INErInGings on 
problems that the legal department feels are important to the 
litigation going on in the United States. 

That! stthe situation. 

Q. Well, you may excuse my nerhaps cvnical outlool 
on this, but we've already had a prior commitment from Dr. “otin 
himself that hei will return; and now we're getting a second-hand 
commitment that he will return, and what quarantees can vou give 
us that your commitment is going to he anv more binding than his 
ovm personal commitment? 

A. It's unfortunate that you have a cynical outlook 
like that. I have given you my commitment. I don't know whacetondo 
beyond that. 

O.MLet mesasis just: onelmoret thingiwhiechetrthinkiis 
of some concern to all of us, and that is the question of the 
litigations currently under way in the United States. I am verv 
interested to know exactly what your feeling is, and I apnreciate 
you're not with the legal denartment, but what vour feeling is as 
to what - how that is going to fetter in any way the testimony of 
Dr. Kotin, or any other representative from Johns-Manville. 

In other words, why are we always hearing ahout the 
litigation suits in the United States as some sort of fetter on 


testimony? What relevance would his testimony here have, to 
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Q. (Cont"d:) “hiticgation: suitseiins thet United: States? 
‘.tWitheout going intoydetail,. ands I.canit; heoause 
5) I'm not involved in that litigation on a day to day basis - I 


have not sat in on any of the trials. I have read some 
transcripts from time to time. There are issues that have come up 
at this Commission, or coul< very readily come un at this 
Commission, that have a direct hearing on that litigation, according 
to counsel who are involved at the litigation, and for that reason, 
a testimony that Dr. Kotin would give here, could then te introduced 
in that litigation down there, and yeah, right, I have no - and it's 
their decision to he very cautious in’ that particular area, 

iS WCCONB Irn © okays acain ,« ly wonlde juste dailies to 
states torithe, record, that I certainly could not undertake to 


45| Provide a list of questions prior’ to - if Dr. Notin is ashed to 


CeOGULT. 
CROSS-EXAMINATION BY MISS JOLLEY 
QO. Tiids justickikey toiaskrionevwruestion, ands thatewas, 
that Dr. Kotin, on page 73 of the transcript, made a nersonal 
commitment to me, that he would indeed deal with the issue of 
20 corporate responsibility, and the industrial medical officer, and 
indeed as it was pointed out earlier, it was one of the items in 
his submission to this Commission, and my concern is that Pr. 
Kotin will return with his litigation lawyer as you sucgest, and 
that in fact, we won't be able to ask him any of those questions 
a at all, because they bear, somehow on litigation cases in the U. Ss. 
Obviously Mr. Markeson has indicated counsel of 
the Commission, that that is the area that they're most sensitive 
about. That is the area the litigation cases are handling in the 
U.S., and I don't know what the point of his submitting that kind 
of material to this Commission, and then having Johns-Manville just 
30} throw it in our face. 


A. 7 (OMESsiul ywould, onliveasl thatii-fithateas @ne area 
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A. (Cont'd.) you are very extremely interested in, 
the way to assure that you get the most responsive answers from 
Dr. Kotin, is to outline the possible areas in question. 

Q. There is nothing in the Public Inquiries Act 
of Ontario, that requires any of the neonle with standing to 
SsubmEt "questions and Wee: 

A. I understand “that fully. 

Q. and I state quite cateqorically that the labour 
movement in Ontario, is not prepared to issue anv cuestions ahead 
Ore umMer. 

OE understand that “fully /vand'yvou Rave snoken 
your feelings. This was nothing more than a recuest to the narties 
with standing. 

MiSs WORLEY? 7 Tiae vs eal. 

DR DUPRE: Mery Lederer. 

CROSS-EXAMINATION BY MR. LEDERER 

Q. Just following up with the concern that's “heen 
raised by the last two questioners, I'm just a little curious. 

Are you able to give us some auidance as to 
whether or not there are in fact, areas of cuestions which Pr. Zotin 
will not be permitted to answer, by his litigation counsel, or 
whoever accompanies him here? 

Aoslvcan' t ansyver = [can't respond as: Garcas: the 
specific areas, no. 

Q. But you foresee the possibility that there may 
be some areas. 

Awe Yes ido. 

Ov \And*just*to™follow=un, P@think you've already 
indicated, that you are not able to indicate to us where those areas 
are going to be. 

A. to, *E*mnok, 


Q. I presume we can take some guidance from the 
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Q. (Cont'd.) letter, and the references to 
litigation. I guess the reference to ?liss Jollay"s concern that 
5} those may be the areas in which we're not going to get some answers. 
A. Right. By the same token, “iss Jolley exhibited 
Dr. Kotin's article there, and I certainly think he can comment o: 
an article that he's already nublished. 


ar 


ik. LEDBPER? Thank you. 


10 : c 
ask one question before Mr. Reis leaves the stand? 


CROSS-EXAMINATION BY I"R. LASKIN 
ro UES a a SL Dll De Meat para tl en an 


Q. I appreciate jir. Reis,» vou may not be able to 
answer this question, but suppose the question is this. 

You have indicated, and indeed Mr. “artzeson tas 
45, tndicated to me there are some areas of concern in resnect.of 
lines of questioning, and I suppose my question to YOU. 2Steahf <a 
question.is\ putyto.De. Koting iwell, if Dr. Kotin is invited baci 
by the Commission, and if a question is nut to him, and his counsel 


objects to it being answered, will his counsel nonetheless, and 


| 
| 
| 
| 
MR. LASKIN: Hr. Chairman, I wonder if I micht just 
| 
| 
| 
| 
| 
will Dr. Kotin abide hy the ruling of the Commission, as to 
| 20/ whether the question should be answered or not? 
A. I can't answer that question. 
| DR. DUPRE: Mr. Hardy, do you have any final cuestion 
fOr ire, Reis? 
Dk. HARDY ceNonNn... Chairman sn badounot, 

! DR. DUPRE: Mr. Reis, before you sten down, could I 
22 please ask you a couple of questions? 
| Mr. Starkman in his questioning to you, I helieve 

stated, as for that matter have Mr. McCombie and “Miss JOLLoY ;.tuat 
| he is in no way prepared to submit any questions of any kind, in 

advance, and your reply, which I helieve I am Quoting, sf .not 
| 30| verbatim, as close to verbatim as my ememony )permits;,.was,e"That does 


not give me any problem". Is that square with vour record? 
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THE WITNESS :\ Yes. 

DER DUPRESMOCs Who is, /"Me", Mr. Reis? 

THE WITNESS: That is me in mv nosition as director 
Of asbestos policy: for’ Souns-Manvill ves 

I Cannots speaks for-our? legal* counsel , “and) their 
concerns, not being totally familiar with their problems in 
Picagation. 

DRY DUPRE: Now- Te just+ wanted firsteor “alll te 
ascertain that "Me" is James Reis, the director of asbestos POLICY 
at Johns-Manvilles 

HOW) ac this pointy counsel Mire Laskin;l could I ask 
you please to read once again for my recollection of the naraqranh 
in the letter that deals with, or that purnvorts to deal with the 
circumstances under which Dr. Kotin wishes to he invited hac? 

MR. LASKIN: Well, it anpnears to be the second 
paragraph, which reads as follows. 

"AS was pointed out to the Commission during Dr. 

Kotin's earlier participation in the hearings, some 

of the lines of questioning being vursued involve 

subjects which may be highly relevant to current 
asbestos litigation in the linited States. To 
assist in assuring that Dr. Kotin will he able to 
respond to as many aquestions as vossible, we would 
ask that the Commission counsel request that the 
parties with standing, submit in advance, the 
questions they wish to ask of Dr. Kotin. With 
guidance of counsel, Dr. Kotin will review the 
questions, and identify for the Commission, those 
areas of cuestioning which are in conflict with 

U.S. litigation, and if necessary, provide 

explanations to the Commission counsel and the other 


parties, as to why these questions cannot he 
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MR. LASKIN: (Cont'd.) answered in the context of 
your (nearings." 

5 DO you want the letter? 

DR. DUPRE: If you please, counsel. 

T think I would like to now read the halance of the 


letter. 


"We realize this request deviates from the normal 
10 ; ; : 
Johns-lManville is involved in a vast number of 
lawsuits in the United States, and Pr. Kotin 
participates as a witness in much of this 
litigation. We apnreciate your understanding of the 
Situation, and your cooneration in rescheduling 

15 Dr. Kotin. If it would he of any assistance to have 
Dr. Kotin resnond in writing to any questions of the 
Commission prior to his return hefore the 


Commission, he would be glad to do so." 


We realize this request deviates from the normal 
Commission procedures. I want to return to that line, and my reason 
20! for doing so, is that I perceive that we may he in danger of doukle 
misunderstanding, and that I think, vould be unfortunate for all of 
us. As IL taxe ityttherests: a first misunderstanding, that has to 4o 
with, as the letter points out, communications in the last soso a i. 


weeks between Dr. Kotin and others sith whom he WOEWS TOT RULER Gthers 


with whom he works and our counsel. 


25 
Now the second possible area of misunderstanding in 


my mind, estens«from this: letter, which coupled tr. Reis with your 
own very helpful points, nonetheless leaves me and my solleaques 

on the possible brink of a second serious misunderstanding, and that 
is that it might be possible for us to understand this letter as 

30) in fact altering fundamentally, the terms of the voluntarv 


undertaking that Dr. Kotin made when he was here. 


Commission procedures, but as vou are well aware, 
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DR. DUPRE: (Cont'd.) Now at this point, ny 
reading of the second naragraph, which counsel read, does not 

5) indicate to me, that were the request made therein to he denied, Dr. 
Kotin would be unwilling to talk. 

However, when I go to the third paragraph, and read 
the opening words, "Ie realize this recuest deviates from the 

normal Commission procedures", I am on the brink of 
misunderstanding, because I can certainly confirm that this request 
i does indeel deviate from the normal Commission procedures, and I 
also must have in the front of my nind, the following, nanelv that 
I realize that this request deviates from the voluntary undertaking 
that Dr. Kotin made here on July 23rd. 

In other words Mr. Reis, mavhe you can't help ne 
15) with this, but I want you to have the onportunity to do so if it 
is possible. 

It is not an easy and automatic thing for me at 
least, to understand this letter as really asking for something, 
you know, be nice from his point of view, but from the comnany's 


point of view, but that is not in anv way related to his willinqness 


20' to come under the original circumstances under which he volunteered 
to come. ; 
DR. DUPRE: Q. Do you have any comments to make? 
SHOE WITNESS: I'm not sure what you're referring to 
as far as his original circumstances in volunteering. Is there a 
specific part of some of the statements that he made that ... 


DR. DUPRE: Q. Yes, which are on the public record 
of this Commission. 
THE WITNESS: And these statements are? 
DR. DUPRE? Counsel? 
MR. LASKIN: Well, I think one can sum it Up Me. Reis, 
30) by saying that there was only one condition that Dr. Kotin 


stipulated for his “return, and that was that he have “is oun counsel 
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HR. LASKINe» Cont'd.) | from your corporation at 
his side, rather than counsel from the Ahi and Chere was, asl read 
the public record, no other condition. 

di WITNESS.) And. that. is the way. he will.return,. if 
this request is not - the additional request cannot he filled in 
(aig ants tae 

DR.»,DUPRRE s. Thank vou. very muciy Mr. .Reicr 

Mr. Hardy, do you have any further points to make? 

IR. HARDY: I don't believe so ‘ir. Chairman, except 
to indicate that as counsel to the Ashestos Information Association, 
we would be glad to help facilitate Dr. Kotin's return in any wav 
that might be possible to you or counsel, if you recuest it. 

DR. DUPRE: You may step down tir. Reis. Thank vou 
Very much. 

The, COmmsSsion.is now prepaned .to. near,.any 
submission that counsel from the parties wish to nake. 

MR. STARKMAN: Could we get another five minute 
recess, after hearing, Mr. Reis’ testimony? 

DR... DUPRE: You most certainly may Mr. Starkman. We 
shall resume about ten past eleven. 

MR. LASKIN: Ten past eleven? - 

DRew DUP REAALON pwtlastl pSOr Ey. 

Dive UBP ENG eNOtgufive toOueive., 

DR. DUPRE: We'll come hack when the big hand is at 
the ... (Loud Laughter...) 

THE INQUIRY RECESSED 
THE INQUIRY RESUMED 

DR. DUPRE: Well, we are now reconvened, and open 
to submissions. Mr. Starkman? 

MR. STARKMAN: We are very disturbed about the non 
appearance of Dr. Kotin today, and are disturhed for two reasons. 
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MRS STARRIIAN: (Cont'ds) One ds) at seems to uch 
that this non-appearance amounts to a breach of Dr. “Xotin's 
5} personal undertaking to this Commission, that he would apnear, and 
ne would appear and answer all the cuestions tat were Oilc Cen im, 
subject to being advised by his counsel not to answer these 
questions. 

50° we"areeconcerned Enat this” failura™of Pee kotin 
to appear, after the normal arrangements having heen made, as they 
hy are with other witnesses, calls Dr. MKotin's Credivelitvey anitein 
Our’ submission, furthers the Credipidatv or his "former emnoverr1s 
in some cuestion. 

The second reason we are concerned, is that we 
believe this non-appearance of Pr. Kotin calls the Credit pul hey iG 
45| SOME extent, of this Commission's nrocedures. 

We view this non-apmearance as somethina to he dealt 
with by this Commission as a challenge to its AUCMOrS tv aan Lts 
processes, which seem to have heen abused in these circumstances. 

HOWs WEFVEFerNOC* Privy, Ol evas*notforivy to the 
arrangements that were made for the arnnearance of Pr. “Yotin on this 


20/ date. Nowever, a letter of Mr. Reis, February 145, nuts these 


arrangenents off to a misunderstanding in communications. 
What is clear when you read through the letter, is 
that the Johns~-Manville Cornoration essentially has to concerns 


about the appearance of Dr. Kotin. 


The first is that he should he given the chance, 


ai the opportunity to examine all of the questions that will he mut 
| to him at these hearings, prior to his annearance, and I asume the 
reason that they want that, is because they're concerned ahout 
| the vast number of lawsuits in the United States, and the effect 
that his answers might have on those lawsuits. 
| 30 If you will recall, that was one of the concerns 


raised by Mr. Warren when Pr. Kotin appearel in July, and I ttelieve 
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questions many many times before, I don't see why he should 


os ae 


MR. STARKMAMN: (Cont'd...) the answer given at -that 
time, an answer which was within the knowledge of the Johns- 
Manville Corporation and their attorneys is, that that in turn has 
no relevance in the law of Ontario. 

Bythinkwuit is heldar in theta qadbivat tin many 
circumstances, there are criminal and civil nroceedines qoing on 
simultaneously in Ontario, or there are criminal and arbitration 
proceedings going on, and this issue is raised time and tine aqain 
in the Courts, and in the civil proceedings, in that the testimony 
given at whichever proceeding comes first will have an effect on 
the second proceeding, and the answer is alwavs that that is not a 
reason for adjourning, or delaying the proceeding that is scheduled 
~oOmeome ven hf ims te 

The Public Inquiries Act makes vrovision ‘tat the 
answers given cannot used to incriminate the witness versonally, 
and the answers given may be used in a subject - in a further 
proceeding should they be relevant. 

mew find, aitieduat £fcuilt sroenuteany teredence tin 
Johns-MNanville's suggestion that Dr. Kotin ought not to test lLey. 
because of the litigation in the United States. As we are all 
aware, there are numerous lawsuits in the United States. Dr. “otin 
nas testified many many times prior to Aucust 31st, in the course 
of those proceedings, and has given denositions rrior to fie ta erand 
asel tundexstandidi tiiitas stesti fied Jat trial. sand NOM PMAccor ding? to 
Mr. Reis, he is a consultant to Jonis-Manville, consultant to 
their litigation department. 

I think if I could put it in the vernacular, he is 
a professional witness, who goes around from - goes from 
proceeding to proceeding, attempting to give evidence on behalf 
of the Johns-lianville Cornoration. 


So insofar as he has already answered these 


=< 
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MR. STARKMAN: (Cont'd.) adverse, or the dJohns- 
Manville Corporation should he adverse to having him answer the 
5; questions once again. 

ine pageso9eorkethercranserinteofaPrar votiniss 
previous testinony,caboutsdineh?43nererKotin Saysee slp wowloe be 

delighted to come hack. In my wildest dreams, ol 

can't conceive of a question that Miss Jolley, or 

any of her associates can ask that I haven't heen 

” askedsjbeforesgandsthateiem not=nrénared. tio answer, 
snort of my ethics and my morals, and how I treat 
my wife." 

In other words, all of these guestions, or most of 
them have been asked of Pr. Kotin, and he's answered then, and he 
45 and his attorneys know, or ought to have known that the fact thore 
are pending lawsuits is not a reason for answering it further 
again. (sic) 


If we waited for the end of these lawsuits, this 


Commission, these Commissions would never end, because there is no 

end in sight to the number of lawsuits. Even the Johns-Manville's 

20} corporate records - the number of lawsuits has heen growing hy 
some exponential factor over the last few years. 

So the reason that they don't want to answer 
because of pending lawsuits, seems to me to he of no Sionificance, 
and Mr. Reis and his Johns-Manville lawvers ought to have known 
that’: 

en Now, asiito ithe main point) raised in theiletten, 
which is paragraph two, I think it is worth reading carefully, 
because we heard the testimony of lr. Peis concerning it, and this 
letter was written on February 16th which is just a few davs ago, 
and as I read it, it basically says that they wish that the 

30} questions would be provided to Dr. Kotin prior, in advance of his 


appearance, and then with the guidance of counsel, Dr. Kotin will 
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Maw STARKMANE | (CONG ts) “Reviews thengquesti ons? 
identify for the Commission those areas of cuestioning which are 
5) in conflict with U.S. litigation, if necessary, provide 
explanations to the Commission counsel and the other narties, as 
to why these questions cannet he answered in context of vour 
hearings. 
Clearly Swhatethis says, Ss thatuyot _sulbmi €.vour 


questions, and we'll consider them, and then we're not going to 


Ne answer some of tnemjior we may notranswer’semelet then Bute ad 
tell©you'why we're not goingetotanswer themyrie'21.€611%76u lithe 
bécause we'tlliexplainnhowithey"reeinveonflictavith pending-(%s: 
IMcicgationt 

Mow tir. Peis when he gave his evidence, seemed to 
ag, re — tried to modifyethatisoméwnat)sbvesaving, well) voutdonvt 


Waviestoi.s. wesagreesyourncon"tahave tousubmietthe.cusstionstin 
advance, and I can't comment on whether or not they will Fe 
answered if they should he asked at the hearing, tut what seems 
clear is, thatv’if quéstions are asked which are in conflict with 
U.S. litigation, Ghenens. xotin*vidilenot, Cortisanot *nrenarea fo 
20; answer them. 

Howghewmay Schangen=ithedfuturenoft “chat rposition may 
change, but the way I read the second paragraph, that in fact is 
what is being said to this Commission. 


And that statement is in direct conflict to what 


6 Dr. Kotin advised us when he was here last time. Ye said he wanted 
his lawyer here with him, but that he was prenared to answer the 
questions. 

The issue for your consideration I believe, is 
what response the Commission should have to the failure of Pr. 
Kotin to appear. 

30 In our submission, the Commission should respond in 


a direct and forthright manner, and should include the followinc. 
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NR. SPARKMAN: (Conttd.) Thestestimony that was 
given by Dr. Kotin in July, that is the evidence given in-chief in 
5] response to questions hy his counsel, should he struck from the 
BeECOrmg. 

I think it's clear that a witness cannot annear 
and give evidence in their behalf, and then refuse, or not he 
made available, or not he availahle to answer questions concerning 
A that testimony, to have that testinony stand in the record”. 

Further to that, we note that Dr. Kotin submitted 
the brief on behalf of the Johns-Manville Cornoration, and anneared 
in the Part One hearing to talk concerning that submission, and we 
vould ask that the Commission strike that submission, and all of 
bree otin’s testinenywain Part Onetas.well, 

15 We feel that this is necessary because Dr. Kotin's 
credibility has clearly been called into cuestion. Ne came on the 
Py Ehad(Ssic) - > and«waen the *beganatesenzect..te answer the 
eestions; theygissue’ invall ofeeurnnindsswas;ewoul. ha return, 
when would he return? 

EVeryoneswnosvaspnere.on.athat dav, iL believe can 
26 recall thinking about those questions, and if vou read the wecora, 
it's clear that he gave shismersonal undertaling to anpear. 


Wewsaid tihathattereNugusta31st, "he would be a 


private citizen. He didn't mention anything about continuing his 

association with Johns-Manville. Ne said he'd he a DEivate CiLtazeon:, 
25 that he would appear, he wouldn't walk on water, but he was comina, 
he liked Toronto, etcetera, etcetera, and he's not here. 

And he's not here because of a misunderstandina, 
which amounts in our submission to the intervention of Johns- 
Manville, and Johns-Manville's counsel, which really contributed 
to the creation of this misunderstanding, but Nr. Kotin in his 
30) personal capacity could have apneared ... should have apneared ... 


should have felt an obligation to apnear, or to make some nersonal 
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MR. STARKMAN: (Cont'd.) effort to explain his 


non-appearance. After all, it was his versonal undertaking unon 


which the Commission relied. 

So I think that because of iis actions, and non- 
appearance, the credibility of Dr. Kotin's testimony has really 
been called into question. A man who qives that tyne of undertaking, 
and then does not appear on the basis of the reasons rrofarred in 
this letter, seems to me that the Commission OUGVe Nee EO attach 
any credence to what evidence was offered, and certainly in Pe 
of the fact that we had no opnortunity to ask hin amestions on the 
evidence that hevdid offeri... that nis testimony should ke 
Scruck fron ‘the ‘record. 

But more than that, more than Pr. Motin's nersonal 
non-appearance, I think there is a question of what remedies the 
Commission has to protect its processes, and to protect its 
procedures, and in that respect, I would refer you to section 3 of 
the Public Inquiries "Act of Ontario, which Drovides that)’ “Wiere: a 

person without lawful excuse, unon heing in 

attendance as a witness at an Incuiry, 

MR. LASKIN:"And upon being duly summoned." 

TR, STARRMAN: Oh, "Uvon being duly summoned," under 
section! 7,7 that"e™oarte (a) butlpart’ (bh) says, “Or Seine (in 

attendance,"and a witness hasically refuses to 

answer a question, "To answer any auestion to which 
the Commission may legally require an answer, or 

(c) does any other thing that would, if the 

Commission had heen a Court of Law having »yower to 

commit for contempt, have heen contempt of that 

Court, the Commission may state a case to the 

Divisional Court, setting out the facts, and mav 

on the application of the Commission or the “Minister 

of Justice, and Attorney General, incuire into the 
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MR. STARKMAN: (Cont'd.) matter," etcetera. And I 
would urge this Commission to state a case to the Divisional Court 
of this province, to cite Dr. Kotin for contennt, and to nale 
representations there concerning the remedies that might be had 
against Dr. Kotin for his contempt of this Commission, and its 
procedures. 

More -thanmithat, and in the icontextiof that type of 
application, I'm very concerned about the role that the Johns- 
Manville Corporation might have in the non-attendance of Pr. Motin 
at these proceedings. 

, Dr. Kotin gave his personal undertaking that he 
would come, but all of the discussions about his attendance it 
seems, took place with the counsel acting for Johns-“Manville, and 
a letter explaining his non-attendance was delivered - was tyned 
in Denver and delivered by the director of ashestos Nolo IOs! thie 
Johns-Ifanville Corporation. 

TEMSeemnseco,us; (withoutehaving gingquared: mute tak. 
of the facts, that there is an attempt on Johns-"“anville's nart 
here, to counsel, or there was infact ‘a counseling iG ebmie Kotin, 
not to appear on this date, and not to apnear at least until this 
condition of providing the questions was satisfied. And this 
counselling - counselling of contemnt, we believe should also te 
tne ematter (of an: application cto tiespivicional sCoust. 

sO we urge you to —- would urge you £0 state a case 
to the Divisional (Court pinto icitespr a otin tor contempt land, as 
well, the Johnns-Manville Cornoration, for eounsiel bing wcoentemniiof 
this Commission, and in the course of those nroceedings, there is 
the opportunity to call witnesses by both Dr. Kotin and tke 
Johns-Manville Corporation, and others, to allow the Court to 
inquire into the entire circumstances surrounding the non-attendance 
GEaDE siKotin: 


I don't see why this Commission should he »hurdoned 
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MR. STARKMAN: (Cont'd.) with having to make that 
type of inquiry.o Il think™that! has heen specifically delegated to 
the Divisional Court, on the making of this tvpe of anplication, 
and during those proceedings, I believe it would he onen to the 
Commission to make representations that Dr. LOGIN, and/or the 
Johns-lianville Corporation should be resnonsible for the nayment 
of the costs of the apnearances of Dr. Kotin at these hearings, 
and as well as that portion of today's proceedinas which deal with 
the non-attendance of Dr. Kotin. Those costs are somewhat 
substantial to be borne by various parties, and by*thet pu lcveand 
it will all have been wasted and thrown away, because Pr. Xotin 
aid not make himself available on this date. 

Furthermore, we suggest that the Commission make a 
full report of this proceeding to the Minister of Labour, because 
it 2s only by publiely addressing  thisdissuey, candi hyi publicly, Sv 
forcefully bringing it to the attention of the Hinksterswehatethe 
matter can be properly dealt with. We would urge you to do that. 

We think that it's necessary for this Commission 
to take a direct and hard response to the non-annearance of Pr. 
Kotin, because in an inquiry of this type, which involves multi- 
national corporations who have officers and emnloyees not resident 
in the Province of Ontario, we are all aware of the difficulties 
of enforcing the attendance of witnesses, and answering the 
questions. 

Johns ifanville has standing at this hearing, as 
well as other parties who do not have their head offices within 
the province. We're not quarrelling with that, but what we are 
suggesting is that those parties who are not in the Province of 
Ontario, and in this case, particularly Johns-!'tanville Corporation, 
are just taking advantage of that fact. They're taking advantage of 
the fact that the Commission does not have the subpoena powers 


necessary to compel the attendance of those witnesses, and hy doing 
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MR. STARKITAN: (Cont'd.) so, they are holding un 
the Commission, and the Commission's procedures to ridicule and 
abuse, and the Commission should take steps to remedy that, and to 
Protect 2ts processes. 

Those are my submissions. 

DR “DUPRE” Thanks you Mme Starknan. 

Miss Jolley, Mr. McCombie? 

MISS JOLLEY: On behalf of the Ontario Tederation 
of Labour, I would like to supnort the points made by tir. Starkman. 
I think that both Dr. Kotin and Johns-Manville Cornoration have 
Shown contempt to us as varticipants, and to the Commission, and I 
ask too, that all of his testimonv, nis direct testinony be 
stricken from the records, including the testimony at the Public 
Hearing Phase One. 

I would hope that they would rroceed with - not 
being a lawyer, I'm not familiar with the actual LegalPasmects hut 
I certainly think that the charge of contennt against hot Pr. 
Kotin, and J-M be pursued. 

I would like to say that the labour movement did 
in fact pay money to participate in the ineuiryecuring alivof this 
testimony, and I think that as other organi zationstdid, vane) I 
think those costs are immortant, as well as the mull LeOMcosimreort =the 
entire Commission, and I do support the issue of Kenoceiind. ea cwieo 
the Minister of Labour. 

Johns-Manville in Ontario, in hoth their mining 
Operation, and in their operation in “est He anase been 
contemptuous of the labour movement, of workers' health, and I 
think that it's important that they're now not mrenared to even 


cooperate with the Commission, and that would be our submission on 


behalf of the Ontario Federation of Labour, and most particularly 


on behalf of the Energy and Chemical workers, who are the 


representatives of the workers at JONNsS=Manville Ssoth vast and 
Pp 
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‘IITSS JOLLEY: (Cont'd.) present, and also the 
Steelworkers, who were the representatives of the miners at the 
Reeves mine (vh) outside of Timmins. 

DR. DUPRE: Thank you Tiss Jollev. 

MR. MCCOMBIE: I will not he too redundant, and just 
Say that I would sunnort as well, on behalf of Injured Worlers 
Consultants, the submissions that have been nade bY born tit. 
Starkman, and jiiss Jolley. 

DR. GIBSON: And on behalf of the Toronto 
Occupational Health Resources Committee, I would also Support the 
recommendations that have been made DyaMrenStariman and-Missadoliev . 

DRie Ss DUPRE sere Lederer? 

Mea LEDERERSS ThanksvoueNran@hairnan. ltr. Chairnan, 
this is indeed ansunfortunate situation.-It seems that no- matter 
how seemingly rational the explanations Iay he, it leaves a rather 
bad taste in everybody's mouth, as quite Clearly demonstrated hy 
the submissions that you've heard to this point. 

No answer really is satisfactorv. I would have 
thought though, that the Commission's major concern at this DOLne, 
would be to see whether or not it vas vossible to obtain the 
evidence. of  DreeKotin an a manner which was accentahble to it 
primarily, and secondarily of course, to the parties involved. 

Withethathwiinsmind, certainly - well, with that in 
mind, I would think that the question that the Commission might 
first want to address, is whether or not it wants to engage in 
what has been called a rather unusual procedure, and allow for these 
questions to be sent to Dr. Kotin ahead of time. 

I would think it a poor vrecedent for the Commission 
to act on. However, the Government's primary concern is to see 
that this Commission obtain the information it needs to provide 
the Government the advice that it has requested. So that while it 


would be difficult for us to form our questions to Dr. Zotin in 
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MR. LEDERER: (Cont."d.) advance, if that were what 
you were to decide, if you were to feel that it was of extreme 
importance to get Dr. Kotin here, and if it were going to he of 
assistance for those questions to he provided, then we would 
atbtenpt to do that; 

Again, it seems to me that the question is - can we 
get Dr. Kotin here? Can we obtain his evidence ina WAY MDL is 
going to have some meaning? 

I do have one overriding concern which hasn't 
really keen mentioned vet, and I'm not entirely clear as to whether 
or not this is something that arises implicitly toutwof the original 
condition that counsel be present, or whether it too is something 
that is now being added to these proceedings. 

It arises out of the questions which started with 
Miss Jolley, and proceeded through me, and ended I Sought Pirathes 
astutely with Mr. Laskin's auestion to "tr. RELSyalane? erat: as) 
whether or not it will he nossible to find out DOLOLErOwEnG 
Commission making its decision, whether we can anticinate that. Dr. 
Kotin will abide by the rulings of this Commission. 

If as a practical matter, we are told that he will 
not, then it seems to me that there's a real risk Of “PY PIMoein 
appearing, and this entire proceeding being made a mockery, hy the 
refusal to answer what I presume will be cuestions that the Darties 
consider to be of great relevance, 

If there is some possibility that Dr. Kotin is 
going to appear, and simply refuse to answer a string of auestions, 
then I have some question as to whether or not diere Ns) rue ait 106i ty 
in his appearing. 

I would suggest that the Commission instruct its 


counsel Mr. Laskin, to make some inquiries, to discover whether or 


not we can have an undertaking that Dr. votin will abide by the 


y 


rules of this Commission, and with that undertaking in hand, or 
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IR, LEDERER: (Cont'd.) with a refusal to act 

q under such an undertal:ing, the Commission will) Limseems tolmebe he 

5} in a far better position to consider whether OFAnOt 4k Canvoctarr. 

jj Kotin's evidence in a manner which réallveass#acceptabiles 

I've only one further comment to make, and that 
relates to the suggestion made by /tr. Starkman, that his evidence 
to this point he struck from the record. 

It would seem to me that if we hear no more fron 
i ox. Kotin, then the weight of his evidence to date will ve aveatly 
affected, but that seems to me to be something i that-eistinsthe 
discretion of the Commission, as it comes tine to make its 
aecision. I thinkkthate it: would! he unduly harsh to now arbitrarily 
strike his evidence from the record. It would seem to’me that the 
15} Commission would want to maintain that evidence, in order tat it 
may make whatever use of it it sees fit, having regardhefiscourse, 
to everything which has happened, and may yet Bappen with resnect 
to that evidence. 

That'streally. allethat Ishave to Say, (Ur. Ghatirman. 
20 Any further submissions? 

IR. HARDY: Mr. Chairman, I disagree strongly with 
the suggestion that either Dr. Kotin or Johns-Manville ave shorn 
contempt for this Commission, in the misunderstandcinas that have 
led to Dr. Kotin not being here todav. 

Be I believe fully, the representations of Johns- 
Manville and from Mr. Reis this morning, and Dr. Xotin when he was 


here last summer, that Dr. Kotin is still committed to return to 


this Commission, and that the Only condition on his return is that 
he be accompanied hy counsel from Johns-‘Manville. 
I believe therefore, the proper next step for the 
30) Commission, if it feels that its record would continue to he 


enhanced by having Dr. Kotin back to answer questions, would he to 


[ DR. DUPRE: Thank you Mr. Lederer. 
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MR. HARDY: (Cont'd.) reanest Dr. Xotin to come 
back and to schedule that appearance, at which time, he will le 


5) questioned, as he would have been, had it continued in July, and 


starkman. 

Given the commitment to return from hoth Johns- 
Manville officials and Dr. Yotin himself, the annronriate next 
step 15°to invite Pry kotinj™ ana arlangeartime for that to occur, 
As I indicated previously to the extent as counsel 
EOr- AIA, I*can facilitate scheduling that annearance. I would do 
my UucCMost™ to*doso. 

DR. DUPRE?’ Thank s7oueMrs Naray. 

WR. LASKIN: Could I-just make one or two 


15| submissions, !r. Chairman? I subscrihe to a good deal of what air. 


mecerer’ has sai to youys*althougi not evervtiing that hergaia cto 


| 

f therefore there's no need for these further Steps* suggested? hy Mr, 
i 

i 

f 

| 2 

yOu, 

I think we'd all agree it's perhaps unfortunate 
[ as to what has happened today. The one matter that I did not hear 
from any of my friends in the second row is, whetherttin® fact 

20 they wish Dr. Kotin to return, under the conditions that “r. Peis 
said he would orally to us today, although albeit not in his letter, 
and certainly, I invite them to tell us that. 


I agree with Tir. Lederer that the whole cuestion 


[ O£ (br. Kotin’s priorttestimony ic something that should te 

om considered ultimately by this Commission. I would he very "reluctant 
to recommend to you that we strike testinony from the record at 

[ this stage, if indeed that's possible in any oractical and 
realistic sense. 

; It seems to me, it's verv much a matter of weight, 

and very much a matter of credibility, and at the appropriate time, 

[ 30} all of us, including myself, might have some strong submissions as 

to the credibility to be attached to Dr. xNotin's testinony. 

/ 
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ik. LASKIN: (Cont'd.) I view section 8 of the 
Public Inquiries Act, which is the contempt section, as really a 
last resort, and really a grave proceeding that a Commission 
Should only take in the strongestrot: circumstances. Tie only 
possible circumstance that this Commission could act on in my 
submission to you, is section 8, subsection (c), which indicates 
that if the Commission had been a court of law, something ‘ias heen 
done which would be tantamount to contempt. 
P A breach of an undertaking as I understand the law, 
could be tantamount to contempt, but it's also my understanding 
from at least the little amount of practice that I have done so 
far, that courts of our province certainly are willing to accent 
what appears to he a submission as to some misunderstanding, or at 
is) teasttto givesasmartiyeone opportunity to rectify what has otherwise 
heen a breach of an undertaling. 

So my submission to you is, that before this 
Commission involzes any contempt proceedings, it should certainly 
SccOrdsro) ers \Kotrnghasuit ought to accord to anv wltness hefore 


it, one opportunity to rectify what has otherwise been a *reach of 


20) an undertaking, and I certainly woulé strongly urge vou to dive 
that one opportunity to Pr. Kotin. 
I apply the same princinal to Mr. Starkman's 
submission as to counselling on the Part of Mohns=“anville?, 
Thesonée remaining matter I wis to) deal vty, Ls 
a the point that lir. Lederer raised, and indeed I Put SChe ‘euie son 


to Mr. Peis about abiding by the Commission's ruling Seacause FT 
can well anticipate the very question and the Very Siscue thatertr. 
Lederer has spoken to, and Mr. Reis has indicated he Cary reel) ws 
what Commission counsel will do. 
I perceive that to be a problem, but it seems to 
30} me it's a problem that we can only deal with if Dr. Kotin comes 


back sande ft vit ardvses rand st say tthat *hecause lof this Tome, 
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HR. LASKIN: (Cont'd.) incduiring in advance, and 
obtaining some undertaking, is not a terribly’ practical, solution, 
because L#°Priakotinyisiterey as indceari€ anv witness is here under 
the Public Inquiries Act, and a question is nut, and the witness 
objects to answering, and the Commission then makes a rud Ligeia 
the question ought to be answered, the witness can auite “roverlv 
as the legislature has set up the Public Lnquirwges i ictouorsat 
feast, *as T-understand it, say, "I'm still not going to ansver, and 
I wish a ruling of the Divisional Court hefore I'n ohlidqed to 
answer." In other words, what the Public Inquiries Act as done in 
1971, what the legislature has done, is tale it avav from tha 
Commission, any Commission, to ultimately make that ruling, and has 
Said it's open to any party, and any witness, to apply for a ruling 
from the Divisional Court, as to whether or not the question oudht 
properly to be answered. 

Now it seems to me that Dr. ROtin = JOnNS=Manville, 
the Ontario Federation of Labour, any party before this Commission, 
has legally that right under the Public Inquiries Act. 

So it seems to me that if the question arises, it 
may well be that we will have to apnly for a rulings from the 
Divisional Court as to whether the question ought properly to he 
answered, and if the Divisional Court Saye, YVes)eand® then Dr .= kstin 
still says, No, I'm not going to answer, then in my subnission, we 
might well have reached a stage where section 3 applies, the 
contempt section, but in my resnectful submission, at this stade 
of the proceedings, he ought to be afforded the Opportuniey to 
come back, but only to come back on the same condition that he 
originally agreed to, that is, with his counsel and no other 
conditions. 

Those are my submissions. 

DR. DUPRE: Counsel, as a snecific part of your 


submission, you have included a point of law relating to section 38, 
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DR. DUPRE) (Cont"d.) 1. subsection (c)% Mave, €or 
the guidance of the Commi ssi on; masietirs Lederer, or Mr. Starkman 
5} whether they have any particular view on the meritsrof the’point of 
law you've raised.? 
MR. LEDERER: “Mr. Chairman, insofar as the Hoint! oF 
law, that is the application of section 8 is concerned, Iventirely 
subscribe to the view which has heen given to you by vour own 


eounsel, Mr. Laskin 
10 . * ° al 
If I might, since you've given me the chance to 


speak, just respond very briefly to what “r. Laskin has said, 
because there seems to be a slight misunderstanding, even lietveen 
us, as to what I'm suggesting. When I Suggest that some annroach 
be made to Johns=Manvillesor!to Drs Kotin=as”to«whether ORenot 
15| they are prepared to abide hy the rulings of this Commission. 

I'm not suggesting that this Commission OUGHeE MLO 
make its decision as to whether or not Pr. “otin he invited to 


return based on the response to such an inquiry alone. I'm sinply 


Suggesting that with all the codicils that Mr. Laskin has nut 
here, he put to Johns-Manville to Dr. Kotin, and that some initial 
20/ response be obtained, because I think thatethateis atffact that 
would be of some assistance to this Commission in making its 
decision. I'm not suggesting it ought to he Geterminative of the 
issue in and of itself. I don't think properlyweiteshould sie 


ORIinMDUPREs MreeStarkmansa 


od 


MR. STARKMAN: Yes fir. Chairman, I do agree with 


25 
Mx. Laskin that courts in this province properly «give nersons a 


second chance to answer questions, or to make an annearance,. 
However, it's our belief that Dr. Mottin has had 
his second chance. He appeared in July, and he didn't want to 
answer the questions at that time, as he might have been compelled 
30} to do, if the matter had gone ahead in the normal course. 


He appeared as a witness. Ne has apnearea many inanv 
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a AS 


MR. STARKMAN?  (Cont'd.) timestas witnesses ines 
counsel was here, not his personal counsel, hut Johns-Manville nad 
taken the - had decided to have Tir. Warren represent their 
interests on that day, so he had his counsel here. He was not 
unrepresented. 

A few questions were nosed. The line of auestioning 
was known to him, at least the initial line of auestioning. He 
objected to answering them. There was a lot of discussion, and it 
was agreed that he would not be comnelled to answer, or no decision 
would be made at that time, because he would GOravav,= and. ten 
come back with his counsel, or with Johns-‘Nanville on another date 
to answer the auestions. 

so that was the first time. Today is the second 
came* thatthe sonot@here; orehas not appeared to answer the cuestions. 
So I do agree with ltr. Laskin, the courts will give peoole a second 
chance, and in our submission, Pr. Kotin has had his second chance, 
and-he"’si not here: Now he's asking fora third chance, and “'r. 
Lederer's suggesting that before we give him his formal third 
Chance, we have an intermediary stage where we write some letters, 


to determine whether in fact - what the perimeters of his thira 


chance are’ going? to be. 
It"s our submission that this’ tyne of manoevering 
is just calling the whole procedure of the Commission into 
disrespect and making into disarray, that we should navay= or? the 
Commission should have to have basically what's amounted to almost 
a day of hearing, over whether Dr. Kotin should answer some 
questions, which he says he's answered hefore, helieves he's 
answered before, and that we should enter into correspondence 
with the Johns-Manville Corporation, and negotiate with them over 
the types of questions, the lines of questions, whether or not 
he's going to answer any specific question. 


I don"t think that if it was a witness who didn't 
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MR. STARKMAN: (Cont'd.) have the type of financial 
backing and international presence, that Johns-Manville has, that 
this Commission, or anyone else, would consi@er into entering 
into those sorts of negotiations with a witness, or witness' 
counsel over whether or not they Gught to be comnelled to answer 
amy Specific question: 

That's what disturks ne, and that's why Liens 
because he's had?iisithirdachance =lhetsbhad hic seconGgs chance, and 
pecause? of hiss position; involvenent, and undertakings, the 
Commission should not be reticent, or hesitant to take this case 
forward, because these hearings are just in their anvroxinate mid 
point, and whatever decisions are made about Dr. Motin's 
responsibility and Johns-Manville's Fesponsihal bass Anndnthe 
Commission's approach to them at this time is goingn tovearey 
forward through the rest of the hearings, and I think the 
Commission should take the matter firmly in hand, and deal with it 
accordingly. 

DR. DUPRE: Any further submissions? 

May I just confer with my colleagues for a noment? 

DR. MUSTARD: It would help us if one of the 
questions that Mr. Laskin posed, were answered, and that is, would 
the parties wish to further question Dr. Notin if he vera here? 

MR. MCCOMBIE: I can answer on hehalf of Injured 
Workers Consultants, and I think that implicit in our concurrence 
with Mr. Starkman's suggestion, was the fact that if we are asking 
that previous evidence be struck, that we feel that the breach 
that was carried out, was serious enough to warrant going to the 
Divisional Court. Clearly Dr. Kotin's whole credibility’ has heen 
called into question for us onsthis, andi I-would think Enateenat 
would implicitly indicate that, cervtainlvnat thisénoint, we 


wouldn't push that Dr. Kotin be necabledy Andhiewonild 


Yes, Mtnatistalay: 
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MISS JOLLEY: On behalf of the Ontario Federation 
of Labour, I feel the same way, that I think that his breach was 


5} serious enough, and I'm not interested in his coming back. 


l 
] 
| 
[ I think his credibility has heen so tarcnaceed enact 
we aren't interested in hearing from him again. 
' MR. STARKMAN: Well, I think I differ somewhat from 
my colleagues on that noint, in this resnect. 
I think that it's ultimately the Commission's 

J Us decision whether they want to hear the further testimony from Dr. 
Kotin. We can express our individual wishes;ibuthl thiakeit's the 
} Commission's ultimate decision, and I can't see Now, lieoee Only, 
if the procedures that we have recommended, =. ie thbvathat’, I mean 
| going to Divisional Court, or striking his testimony are not done, 

1g, then it seems to me that there is some obligationlon the Commi Sssion 
i fos acarithetrestilofaprsrkotin's evidence 

imeagreetthati in donitathinkhatewi llerealivererost 


much assistance to us, given his conduct, hut T don't think that 
Jae 


we can just let the matter lapse hy saving, well, we don want 


to hear from you now. I think a decision has to ke nade one wav or 
20/ the other. We can't just sit in the middle, so what I'n suqgesting 
is, that if the procedures are not going to be ... if sanctions of 
some sort are not taken against Dr. Notin, then the Commission is 
obliged to call him, and to hear his evidence, for whatever he 


has to say. 


5 I would not be content to leave it hy savina, well 
: he wasn't here, and therefore we just don't want to hear from hin 
any more, *just’to Leave at atithat’ 

I think that the matter must he resolved in one 
way or the other, and if Dr. Kotin is going to core, and answer 

the questions, then I will make every effort to ‘te nere, and ask 

30} those questions, the ones I wanted to ask back in July. 
| 


DR. DUPRE: Is your submission Mr. Starkman, that we 
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DR. DUPRE: (Cont'd.) should basically invoke the 
Public Inquiries Act before the Divisional Court, at thissecine? 
5 MR. STARKMAN: Yes. 
DR. DUPRE: And then, whether or not the Court 
upnolds the Commission's submission, arrange for Dr. Yotin to cone 


and answer questions? 


MR. STARKMAN: No, I think the question - I was 
approaching it as if well, do we want Dr. Votin Hace? Leteawercon. + 
take anv actions, do we want him back, and mv answer is, I think 
that the Commission would feel obliged to hear the conclusion of 
Dr. Kotin's testimony. 

The matter shouldn't just he let lapse. 

I made my submissions as to the tyne of actions I 
15} thought you should take. If you ‘sere Going *toAstrike Cory Mottin is 
testimony, then it's struck. Ne don't have to have mdi ack to 
azisten to the cross-examination, because there's nothing to cross- 
examine him on. 

Clearly he does not wish to he cross-examined on 
certain areas, and maybe if the Jonns-Manville wants to withdraw 
20/ nis entire testimony, then we do not have to proceed with this 
matter any further, except I still feel strongly that contemnt has 
been shown for the Commission, and the Commission shouldnt Slee 
that go by without taking some action, otnerwise, vou will have 
done nothing to protect your procedures. 

OR. DUPRE: Any further submissions 


28 ) 


25 
DR. GIBSON: I am basically agreed with Mr. Starkman 


that we have no particular interest in having Dr. Kotin recalled, 

but if in fact the Commission is not going to take any sort of 

Sanction against Dr. Kotin, then it can't be left in the middle. 
DR. DUPRE: Mr. Lederer, do you have a final MOLNo? 


30 IR. LEDERER: Mr. Chairman, I think since I differ 
Slightly from my friends, perhaps I ought to say a few words. 
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MR. LEDERER: (Cont'd.)° Pirstly, I agree with Mr. 


5} of the Commission. 


As I indicated earlicr, if the Conmission feels 
that there is something to be gained bychavengs Dre lKotin here, if 
got evidence that can assist the Commission, then it seems to 
me, the question hecomes, can we get Aim here under a suitahle 


format? 
10 


| Starkman, that this matter is really one which is in the discretion 
] As I said before, I would think it untise to 

acbitrarily strike ont everything that he said to this roint, anda 
} . 


I would presume at we would have some interest in nearing fron 


bh 
nim, because I note that one of the areas th 


a 
discussing his evidence earlier, was the fact that ketdtwricteon 
g 


15| SOMe papers in the area of standard setting, and of course that's 
something vhich the governrient would te Veryointerestedh ins 

DE RDURRESS Vervavel lee nteOlwmias tardy? 

MR HARDY: “xr. Chairman, could I just indicate that 
I believe that the governing orincinle for what the Commission 


snould decide to do, is what vould best enhance the record thev're 


20 attempting to make here, in order to heloywritena gooderenort for 


the “inistry of Labour, and the Government of the province. 


a good deal of interest in fully hearing out Dr. Kotin and his 
views, and I think @hattar.4kotint given his continued willingness 
and commitment to come back here, should be invited once again, 

a scheduled by the Commission, and heard hy the Commission, in order 

to fully develop the record that was started last ... 

DR. DUPRE: The Commission nov tales as completed, 

the submissions that parties wish to make. 'le shall now rise fora 
lunch break, and reconvene at two o'clock. 

30| THE INQUIRY RECESSED 


THE INQUIRY RESUMED 


] In that respect, it seems to me that there's haen 
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oot ee ae 


DR. DUPRE: May we reconvene? 


Ladies and gentlemen, the Commission has duly 


considered the submissions made to us this morning, exnresses its 
gratitude to all the parties who have made these submissions, and 
is now prepared to make its ruling; tehicheis! asifollowss 
What is essential, is that the Commission respect 
to the full, its terms of reference, in its 
obligations to the Lieutenant Governor in Gouncil, 
and thelipubide off@ntario, 
It is the task of this Commission to formulate 
recommendations in the area of occupational health, 
with particular regard to the regulation of ashestos. 
Regulation of occunational health in Ontario, 
attaches great immortance to the develonment of 
nealth policies and regulations, tnrough ithe 
enhancement of cooperation among government, labour, 
and management. 
The circumstances that lead to the present ruling, 
indicate that the role of management mav se 
complicated when a multi-national Cornoration is 
involved. A particular instance of such 
complications may or may not arise when a multi- 
national corporation is involved in court Pacigation 
in foreign jurisdictions. 
Whatever the case, it is the mOuty Of Chis 
Cormission, in fornulatdng wWts recommendations, to 
be as cognizant as nossible of any and all 
complications that may arise in the realm of 
occupational health policy. 
With this overall consideration in ander ene 
Commission specifically rules as follows. 
First: with respect to Pr. Motin's testimony, the 
7540-1171 
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DOR. DUPRE: (Cont'd.) Commission wishes to retain 
this testimony as nart of its public record. 

This includes the testimony given by Dr. Notin in 
direct examination. When an objection was made on 
July 23rd to a question asked by Miss Jolley, in 
cross-examination, the Commission notes that the 
substance of a particular cuestion was in the 
realm of health effects, and was materially 
different from many questions asked@ on direct 
examination. This alone, gives the entire lody of 
Dr. Kotin's testimony continued relevance to the 
WOrk OF this Commission. 

wow secondly: with respect to Dr. Kotin's voluntary 
undertaking to reappear before this Commission 
notwithstanding any misunderstandings, which, if 
they took place, may have heen occasioned hy the 
complexities inherent in large corrnrorate enternrises, 
the Commission deems it more inrortant than ever, 
Chitveris  voluntar, undertaking be £ulei lied. 
Accordingly, the Commission will undertake to 
invite Dr. Kotin to reapnear-on a nutually 
agreeable occasion, on the same terms which he 
volunteered, namely, that he will be prenared to 
answer any) questions whiieGhowill bevmut toshim, vad 
be accompanied by counsel. 

it may Or may noel hevtiat pr. Kotin will be advised 
not to answer certain questions. 

It may or may not be that he?willibe advised to 
disregard Commission rulings. 

If such events transpire, they and the grounds on 
which they take place, can onlv enhance tte 


knowledge with which the Commission can formulate 
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Government. The sane holds for any Court decisions 


that might result fron legal action initiated 


“h Led 


either by a party or by the COMMUSS LON, Bat cue 
events transpire. 
Now finally: in that the circunstances Oh es 
ruling incircate, tat multi-national corrorations 
may pose special cnallenaes in the realm of 
occupational health policy, the GormissLonea anes 
tovnave done all itican to he as bnowledgaale ac 
nossible, before Dr. Kotin's return. 
Accordingly, the Commission will iintertare to call 
as witnesses, corporate representatives OP eos 
Manville, who are resident in this jurisdiction, 

e 


fore Dr. Tobin s anpnearance. [oO Sngure: Enar thease 


a a) 
appearances take place at times suitable to the 
Commission's crowded schedule, the Aonm.esvon wall 


issue summonses to the individuals involve. 
This then is the Commission's ruling. 

May I suggest then that ve now adjourn? 

We stand adjourned sine die. 


Thank you very much. 
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